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MARAD Docket No. MARAD-2003-15171
U. S. Department cf Transportation

Room PL-401

401 Seventh Street, SW

Washington, DC 200590-001

Re: 46 CFR Part 221
MARAD-2003-15171 = §

Dear Sirs:

I am pleased to submit for your consideration the commen 3 of Moran
Towing Corporatio 1 concerning the above-referenced NPRM. Founded 11 1860, Moran
operates a fleet of £0 tugboats and 25 barges from thirteen ports on the Ez st and Gulf
coasts of the Unitec| States. Its involvement in the “Jones Act” trade long predates
enactment of the Jones Act.

Thrcughout our history as an independent nation Congress has repeatedly
reaffirmed 1ts comritment to the concept of American flag cabotage, mos: recently
embodied in the Jones Act. The only exception to this unvarying rule v lves foreign
ownership of “coastwise” vessels that are employed exclusively in carriag 2 of the vessel
owner’s proprietary cargo. In 1996, Congress enacted legislation that per nitted lease
financing of vessel: engaged in the coastwise trade whereby forcign finan :ing institutions
conld own such vessels and bareboat charter them to qualified American « perators. The
pwpose of this legislation was to broaden the pool and forms of capital av ailable to Jones
Act vessel owners. Congress’s historic policy favoring citizen ownership and operation
of coastwise trade vessels remained imumutable. Nonetheless, machinatio 1s immediately
ensued, transformirg a financing provision into a vehicle for circumventit g the long
established citizenship requirements of Congress. The NPRM secks to pr :vent further
misuse of the lease finance rules.

You have already reccived detailed comments on the NPR /[ from AWO
and the Maritime Cabotage Task Force, with which Moran is in agreemer... Two
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altzrnatives have be:en presented to dcal with the issue of regulating chart: rs back to the
original owner or its affiliates. Altemative 1 waould prohibit the financing owner of the
vessel or any of its affiliates from being “primarily engaged™ in the “dircc . operation or
mznagement” of vessels. At the outset, it must be observed that this prop ssal invites
wrangling about whether the transaction being cxamined falls within the 1:gulatory
larguage. It also requires an examination of what could well be a comple ¢ scries of
transactions involving numerous companies in numerous jurisdictions tha can easily be
designed to obscurc: links between the ultimate subcharterer and the vesse owner. Are
regulators prepared to follow these trails? More importantly, is this an ap »ropriate use of
agency resources given that Congress has authorized only one policy exce ption to the
cabotage laws namely, the Bowater situation in which the vessel is exclus vely engaged
in carriage of the v:ssel owner’s cargo. Which brings us to Alternative 2. This proposal
has the virtue of re‘lecting long-standing policy in this area and of using t 1e Bowater
exception on the scle criterion for evaluating whether a chartering arrange ment is
acceptable. Moran believes it is preferable to Altemative 1. However, th s should be
conpled with a requirement that MARAD should approve proprietary cars o
arrangements.

Mor an endorses the proposed three-ycar limitation on gran Ifathering
coaslwise vessel endorsements. Those who sought to enter the coastwise rade through
usc of finance relat:d schemes that clearly failed to comport with Congres sional policy or
ntznt took a business a risk. Allowing three years to unwind these arrang sments is
arguably generous. The only goals should be to allow sufficient time to b ing offending
vessels into compliance. An owner that took the business risk of circumv- mting
government policy should not be economically rewarded for its efforts.

It is Moran’s view that the Coast Guard should have acces: to third party
auditors when deened necessary to ensure regulatory compliance. Auditc rs should be
pre-approved by the: Coast Guard, with the cost paid by the vessel owner. The Coast
Guard should also :olicit industry comment through public notice procedt res.

Moran appreciates this opportunity to submit comments on the NPRM.
Sirce 1996, Moran has invested over $185 million in the renewal, upgrad: and expansion
of :ts fleet. This investment, and planned future investments in excess of 170 willion, are
made in reliance or the faithful and consistent enforcement of Congressio 1al cabotage
policy. We urge prompt enactment of remedial regulations.

Very iphly yours
()
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